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The White Buffalo Prophecy was about foretelling a time of peace and abundance for American Indian peoples and foretelling a time of change. This change was feared by the United States and her citizens. The fear was because they knew how much power tribes really hold legally. So, then they began to offset their fear of the tribes and to diminish the tribal peoples’ power to really bury the tribe’s powerful change in attitude by making tribes feel powerless. After all, “Might Makes Right,” right?

But today, our battles playout in the court systems. If the Courts of the United States are true to their Constitution, then the US must acknowledge the sovereignty of all tribes, period – whether a tribal entity is in possession of a reservation or not, and regardless to if they are, or aren’t, on the federal register. Might does not make right in legal systems. In this article, we will show how much power tribes really have in all these types of cases. In legal systems, it’s about many sovereign nations living together in harmony through law according to the United States Constitution. To follow this principle as set out by the United States and by our ancestors is a change in mindset.

Change is coming. Many tribes have prophesied the coming of change for Tribal Indians in America with the white buffalo and buffalo woman dressed in white, a prophecy of peace and abundance and protections for our tribes. With a recent case in Alaska, that being John v. Baker, the time has come. The court stated that the case, “exemplified the court’s anti-tribal-sovereignty jurisprudence in all cases involving tribes in Alaska.” Going on further to state that, “In a significant turn-around, the Baker decision, in John v. Baker recognized a tribal court’s jurisdiction to adjudicate a child custody dispute. Likewise, the Alaska Supreme Court’s holding in re C.R.H., which recognized that Alaska tribal courts were entitled to jurisdiction of child protective cases under ICWA, highlights that tribal sovereignty does exist even without Indian Country.”

“The court began its analysis “with the established principle under federal law that ‘Indian tribes retain those fundamental attributes of sovereignty . . . which have not been divested by Congress or by necessary implication of the tribe’s dependent status.” But the Baker decision makes clear that sovereignty and Indian Country are not dependent on one another. But make no mistake: John v. Baker is not the source of tribal authority in Alaska. Alaska tribes have always been sovereign. The Alaska Supreme Court merely chose to finally recognize them.”  Below is a brief abstract of the case information:
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ABSTRACT
The Alaska Native Claims Settlement Act of 1971 (ANCSA) devised a land
entitlement system markedly different from the Indian reservation system that
prevailed in the Lower 48 states. It directed the creation of twelve, for-profit
Alaska Native regional corporations and over 200 private, for-profit Alaska
Native village corporations, which would receive the bulk of Native land in the
state. This corporate model left nearly all tribes in Alaska without a land base.
As such, there is very little Indian Country land in the state over which tribes
can exercise territorial-based sovereignty. Yet, the Supreme Court has long
recognized the power of tribes to exercise membership-based jurisdiction. This
Comment analyzes a range of state and federal court decisions addressing the
authority of tribes and argues that Alaska tribes, through membership-based
jurisdiction, can exercise various sovereign powers, like the exclusion of
nonmembers. Importantly, this membership-based jurisdiction does not depend
on lands over which tribes can exercise jurisdiction. Therefore, the exclusionary
orders imposed by several Alaska Native tribes during the Covid-19 pandemic
in 2020 were valid exercises of the tribes’ sovereign powers.
Copyright © 2023 by Mitchell Forbes.
* J.D., University of Michigan Law School, 2023; B.S. Northern Arizona University,
2017. Enrolled member, Native Village of Shishmaref. Thank you to Thomas
Toman and Olivia Field for your thoughtful edits and comments. Thank you to
Professors Matthew Fletcher and Patrick Barry who helped me organize the
thoughts that turned into this Comment. This Comment also draws heavily from
existing scholarship by Erin Dougherty-Lynch, Natalie Landreth, and Heather
Kendall-Miller—thank you for laying such helpful groundwork.
Concerning these rights or powers of tribes, we've always known them as tribes, but in the eyes of the US, we are a “conquered people.” This is an illusion. We are not nonexistent. But rather, we are either treated as if we are in concentration camps on reservations or we are treated as inter-displaced people to be ignored, in other cases our cultures are forced underground, working together as a people without showing others who we are - a hidden peoples in plain sight. Either way, our sovereignty belongs to our tribes, each one individually.

This has been the belief that was taught to us. But if we step back from this illusion and study the facts along with our own beliefs, we can see that we are more powerful than we think. Tribes of Americas never raised their hands for permission like a school child to take care of their people before the Europeans moved into our continent. As a matter of fact, tribes have been powerful nations of peoples in the Americas for many years throughout history since time immemorial. This was a power that no other tribe ever questioned in North America nor any peoples in any of the other continents. This is why initially so many countries sought to conquer our peoples.

Tribal sovereignty in the United States is the concept of the inherent authority of indigenous tribes to govern themselves within the borders of the United States. Originally, the U.S. federal government recognized American Indian tribes as independent nations and came to policy agreements with them via treaties. Tribal sovereignty also is a political status recognized by the federal government, protected by the U.S. Constitution and treaties made generations ago and upheld by the U.S. Supreme Court. There are 574 federally-recognized American Indian and Alaska Native nations in the U.S., according to the federal Bureau of Indian Affairs. Each is a government entity with its own policies, processes, and system of governance. The U.S. Constitution recognizes Indian tribes as distinct governments and they have, with a few exceptions, the same powers as federal and state governments to regulate their internal affairs. However, there are a considerable amount of more legitimate tribal bodies that have treated with the United States that are not on the federal register of whom still have treaty rights as well, such as the Southern Cherokee Indian Tribe.

 Tribal Sovereignty is, and was, self-governing societies long before their contact with European nations, although the degree and kind of organization varied widely among us. How much this Sovereignty was changed for most tribes our own traditional, formal, and informal laws, depends on how much tribes were treated or have made agreements with the United States. 

Our tribal powers and peoples will never be seen as we see them by others. However, to see ourselves as we once were, we need to remember. What is stopping this remembrance is the genetic memory of all the laws of the US people that have been inculcated into our brain over the past few centuries. They have brainwashed us to believe that tribal peoples as a nation, or nations, and the United States are as one nation and one people, which they are not. This is an illusion. A lie that not only the tribes know on a physical day-to-day basis, but many of the people working in the US Government know it as well. This is well illustrated in the Handbook of Federal Indian Law by Felix S. Cohen in chapter 1.03, titled “the formative years (1789-1871)”, in where it stated, “Many of the very early treaties were treaties of peace and friendship, often providing for the restoration or exchange of prisoners and sometimes for the detention of hostages until prisoners were restored.” These were political agreements and contracts. Being an American Indian has never been about race in this context. It was a political move to prevent war.

Treaties are no longer made with Indian tribes. But the treaties made, unless abrogated, are all still in force indefinitely. With this context of knowing how and why treaties were made with our tribes, there is no mistaking that treaty tribes are sovereign nations just as any tribe with federal status is. Tribal sovereignty is a legal concept that refers to the inherent authority of indigenous tribes to govern themselves within the borders of the United States. Tribal sovereignty is recognized by the U.S. federal government as a political status protected by the U.S. Constitution and treaties made generations ago and upheld by the U.S. Supreme Court. From 1774 until about 1832, treaties between individual sovereign American Indian nations and the United States were negotiated to establish borders and prescribe conditions of behavior between the parties. These treaties recognized Indian tribes as nations, supporting contemporary Native assertions of tribal sovereignty and self-determination. The treaties often included guarantees of peace, definitions of land boundaries, preservation of hunting and fishing rights, and provisions for protection against domestic and foreign enemies. However, many of these treaties were broken by the U.S. government leading to legal battles for land and resources.

In remembering who we are, it is important to be able to back up what we say in a fight. Today's battlefields are in court with Indian Law. If you lose and cannot pay your fines for exercising your rights, then you go to prison. In essence, you will be a “Prisoner of War” because the US is “still at war with the many tribes” on paper. This is their attempt at not holding up their Treaty contracts and Agreements or failing to uphold the Indian Commerce Clause; right of the Congress to claim plenary and exclusive power over federal affairs with the Indian tribes. This clause is part of the commerce clause as enumerated under the constitution. This clause empowers Congress to regulate tribal affairs. [definitions.uslegal.com/i/indian-commerce-clause/ ]  The Indian Commerce Clause was originally the Trade and Intercourse Acts regulating trade.

The thing to remember is that most legislation in Indian Affairs can be justified as necessary to regulate commerce with the Indians and to fulfill treaty obligations. (§)5.01[4] page 397. This is the view of the United States. 
To dispel this illusion, one must simply examine the laws and traditions of your people at the time the agreements and or treaties were written. The question then becomes what did your people believe? What did your people believe about the treaties and agreements of the US when they were passed? How have these beliefs been documented? If they have not been documented, what is stopping your tribe from doing so through your tribal government process? How can we embrace our sovereignty? Quick answer, know the laws, treaties, and agreements and their originality and how your tribe understood them and expressed them. Our American Indian Tribal Peoples would not have understood some agency re-interpreting a law such as the Chevron case. They only understood the laws written then. These laws were the basis for making treaties and agreements. This they cannot change. It must be how our tribal ancestors understood it then, and thus, how we understand it now. If you do the research, most tribes eventually go back to a Treaty Tribe.
Where the US gets sources of Federal Power over Indians
The Constitution is the primary source of federal power to regulate Indian affairs. By enumerating powers exercised by the constituent branches of the national government, the Constitution both defines and limits national powers [n.1 page 390] and as interpreted by the Supreme Court provides ample support for regulation of Indian Affairs. [n.2 page 390] This Indian Commerce clause was the basis for laws regulating trade with the Indians and requiring federal approval for land sales by Indian tribes. [n.5 page 390] The Indian commerce clause and the treaty clause are most often cited today as the constitutional basis for legislation regarding Indian tribes.

How much power there is over Indian Affairs should be coupled with the fact that we too are powerful people. This fact has been watered down to the many tribes that were chosen to be recognized by the BIA. Tribes were only chosen for the Code of Federal Recognition (CFR) recognition if the United States felt they had an obligation because of a treaty or agreement. This was essentially the DEBT they were paying. So, the question is how great is the US at paying their bills?

There are two parts to this watering down. First, we don't need to be recognized by any government to be powerful. I want to say that again. “We don't need to be recognized by any government to be powerful. Though we might choose that path for our own protections and needed provisions. Second, there are many provisions in Indian Law to aid our powers, on and off the Register. This is because there are three forms of Federal Recognition. It is beneficial to identify the two different types: (1.) Federal Tribal recognition and Common Law Recognition and (2.) Administrative Recognition via Title 25 CFR 83. [.ile:///C:/Users/John Matthews/Documents/26-Common Law Recognition Q3 E1.pdf] Common law recognition is predominantly via the Jurisdictional Process. In this process, the Court examines the history and status of the Tribe and decides as to the Tribe's conformance with a definition of an Indian Tribe under Federal Indian Policies. Both types of Federal Recognition pre-empt a State Court's jurisdiction over an Indian Tribe. 
On the other hand, those who were not chosen were treated as if they were invisible. Here is another choice; to remain invisible or to exercise your Sovereignty and be very visible. But each has costs. The first has a spiritual and emotional cost while the second has a financial cost.
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Although the clause speaks of commerce “with the Indian tribes,” it comprehends transactions with individual tribal Indians as well as with tribe, including transactions outside of Indian country,” [Cohen's Handbook of Federal Indian Law of page 396 n. 44].
All tribes and all Indians can be traded with. The US has regulated these trades to protect tribes from other countries as well as from states' intrusions and to keep any trading only with the US. The problem with this is that the tribes have no choice but to trade when and where they can if, and when, the US fails tribes and Indians. The US is responsible for this and for upholding their treaties. These are basic laws that must not be allowed to be “watered down”.

All tribal Peoples have rights and resources – on, and off, the Register, and on and off the Reservation.

Off the Register: To understand this principle in Indian Law of having or not having Treaties, we must know what a Treaty is to the “U.S.”. Essentially, Treaties are a Grant from the Tribe to the US. Legally, Tribes still have much power over many lands of the US. This is because Treaties must be interpreted in how the tribe understands them, and that when a treaty is silent to a matter, those rights are still intact. This is why we still retain so many rights and powerful Sovereignty through our treaty.

“Under Chief Marshall, an American politician Lawyer, the Supreme Court conceptualized an Indian treaty as a grant of rights from the tribe to the United States, with the tribe reserving for itself all interests not clearly ceded, rather than a complete capitulation by the tribe, with the United States allotting back certain concessions. [n.53 page 123] This important understanding provides the basis for later cases squarely recognizing the “reserved rights doctrine. [n.54 page 123]. Far from being based on the helplessness of tribal people, the reserved rights doctrine is based on the status of tribes as preexisting sovereigns entering into a government-to-government relationship with the United States. Treaties were not regarded as private contracts entered into by self-motivated parties seeking to get all they could from the deal but as public documents of governance.” Accordingly, statutes and treaties are broadly construed in favor of protecting tribal property and sovereignty [n.55 page 123].”

The United States needed to protect the tribes and their lands to keep other foreign governments and countries from taking their lands because the US wanted them. But with this Indian Trade and Intercourse Act and Indian Commerce Clause with these Treaty definitions, they could not completely take them. This Public Document of Governance stands between Tribal Governments and US and State Governments as protection for each; rights for each of these governments. For Tribes, this Reserved Rights Doctrine is a form of protection for tribal rights as it stands between us; for our rights as we understand them on treaties, on and off registration, and on and off reservation.
Off Registration has a simpler meaning in these contexts. "Off Registration" simply means the U.S. didn't make or is not recognizing that they made any promises to you. If the U.S. made you promises but you are being ignored, you have some choices to make. Do you as a tribe do your best to honor your side of the contract? Or do you let the US know that if they do not honor their side of the contract, then neither will you? The latter will cost you. Remember, “the Baker decision makes clear that sovereignty and Indian Country are not dependent on one another.”

If you honor your side of the contract, know that you still have many powers as a Sovereign Tribe. What you must ask then is what are the benefits of honoring our side of the contract? And what are the disadvantages of honoring them? What happens if we don't honor the contracts? Remember, “the Baker decision makes clear that sovereignty and Indian Country are not dependent on one another.”

If the Sovereignties of your tribe have stopped being protected - such as in the ICWA [Indian Child Welfare Act] cases - then we tribes are vulnerable to other countries. That is to say that other countries may feel they can step in and make their promises to protect us in exchange for also living here, especially if the US breaks their promises, their contracts. That is why Treaties are Public Documents of Governance: to remind both parties of the contract and all those who are affected by the contracts of the DEBTS that must be paid by upholding these sovereignties and the individual debts to tribes within their treaties and agreements.
“On Registration” as a tribe gives you many opportunities to help your people but only when, where, and how as directed by the BIA/CFR. In essence, you have lost a lot of your sovereignty. But “Off Registration,” expressing your sovereignty can eventually also lead to opportunities to care for your people. This will be seen later as we discuss sovereignty at greater lengths.
On Reservation tribes need to be defined. The original meaning on page 189 of the Cohen’s Handbook of Federal Indian Law states:

“all land within the limits of any Indian reservation under the jurisdiction of the United States Government, notwithstanding the issuance of any patent, and including rights-of-way running through the reservation. [n. 369]” This definition came primarily from the Indian Major Crimes Act. [n.391] But the term originally meant “any land reserved from an Indian cession to the federal government regardless of the form of tenure.[n.393]” 

But the definition changed again in the 1850s when the federal government began reserving public lands from entry for Indian use. [n.395] until eventually it formed and merged into a single definition to include the word treaty and then to describe federally protected Indian tribal lands without depending on any particular source. [n.396]

The U.S. is always changing their laws depending on what type of administration is housed for the US government. But since treaties must be as the Indians understood it, this simplifies and grounds the Indian Laws to how they were understood at the time they were constructed. For all Indian Laws go back to the Treaties, the Indian Commerce Clause, and the Reserved Rights Doctrine. This is why the signing of the UN document by President Obama entitled “United Nations and Indigenous Peoples” was so important.

Another example of a definition of reservation is on page 182 and 183 which states that “the Indian Child Welfare Act uses the term “reservation” but defines it very broadly. [n. 335 in SS1903(10). Primary jurisdiction over land that is Indian Country rests with the Federal Government and the Indian tribe inhabiting it, and not with the States.” [n.331]
The modern definition of Indian country is found in the criminal code, [n.332] when speaking about fee patented lands in non-Indian communities through Indian reservations. So, definitions can mean one thing in one statute and another thing in another statute. In fact, this definition changed with the John v. Baker decision.

For instance, the Southern Cherokee were also the Treaty Party, with the treaty of 1835 with Reservations at this time. So, reservation at the time of signing that treaty means all land within the limits of any Indian reservation under the jurisdiction of the United States Government, notwithstanding the issuance of any patent, and including rights-of-way running through the reservation. [n. 369]. How the Southern Cherokee had and still define the understanding of the Cherokee Treaty of 1835 has been defined by our Elders. This is but one of the many Cherokee treaties that the Southern Cherokee successors in interest in.

This is why it is important to know the mindset of the tribe when treaties, agreements and statutes are formed. It is important to know how your tribe understood these documents of art. Not only that, but it is also important to document how your tribe understood them in your tribal official capacity and how your tribe expresses them. Today instead of “Might makes Right” know this, “Knowledge Is Power” and the Pen in this case is mightier than the Sword [within the Court Systems].

A Treaty Tribe’s Sovereign Rights’ Tool Kit-
MISSOURI TOOLS, EDITED
[Note to Reader: Most of this document is quoted straight from Cohen’s Handbook of Federal Indian Law, for your convenience.]
Treaties are the Supreme Law of the land. Every state that joined the Union had to agree to this. Missouri had to agree to this. Treaties have the same effect equal to Federal Statutes. This is because Common-Law Recognized Tribes preempts State Law.
Part I- Property Rights     
"When Europeans arrived on the North American continent, hunting, fishing, trapping, and gathering were vital to Indian Life. Many tribes relied heavily, some exclusively, on these activities for their food, clothing, and shelter. As the United States Supreme Court stated in United States V. Winans [United States v. Winans, 198 U.S. 371 (1905)], these activities “were not much less necessary to the existence of the Indians than the atmosphere they breathed.” [United States V. Winans, 198 U.S. 371, 381 (1905). “Indian possession or occupation was considered with reference to their habits and modes of life; their hunting grounds were as much in their actual possession as the cleared fields of the whites; and their rights to its exclusive enjoyment in their own way and for their own purposes were as much respected until they abandoned them, made a cession to the government, or an authorized sale to individuals.” [§ 18.01].

Hunting, fishing, and gathering property and Usfructary rights are fundamental rights of survival for an Indian Tribe. Treaties reserving hunting, fishing, and gathering rights over previously owned tribal lands do not constitute a “a grant of rights to the Indians but a grant from them- a reservation of those not granted.” The Treaty reserved hunting, fishing, and gathering rights on Off-reservation lands are akin to easements running with the burdened lands, and include easements to access hunting, fishing, and gathering sites. [United States v. Winans, 198 U.S. 371, 381 (1905) (“[the treaties] imposed a servitude upon every piece of land as though described therein”); see Michael C. Blumm & Brett M. Swift, The Indian Treaty Piscary Profit and Habitat Protection in the Pacific Northwest: A Property Rights Approach, 69 U. Colo. L. Rev. 407 (1998); Restatement (Third) of Property (Servitudes) § 1,2 & cmt.e (2000) § 18.02]  Treaties are to be construed as the Indians would have understood them, and tribal property rights, usfructary rights and sovereignty are preserved unless Congress’s intent to the contrary is clear and unambiguous, and it must be in favor of the Indians, liberally. [Carpenter v. Shaw, 28 U.S. 363 (1930). See chapter 2, § 2.02[1]]
In an article written by Peter d’Errico on February 3, 2012, entitled GPS and Privacy: Implications for Indigenous Property, he has quoted the honorable Supreme Court Justice Sotomayor’s concurring opinion: People disclose the phone numbers that they dial or text to cellular providers; the URLs that they visit and the e-mail addresses with which they correspond to their Internet service providers; and the books, groceries, and medications they purchase to online retailers.” Then Justice Sotomayor quoted a 2009 New York state court referring to data gathered by GPS as including “trips the indisputably private nature of which takes little imagination to conjure: trips to the psychiatrist, the plastic surgeon, the abortion clinic, the AIDS treatment center, the strip club, the criminal defense attorney The by-the-hour motel, the union meeting, the mosque, synagogue or church, the gay bar, and on and on.” Mr. d’Errico continued in his article that “The majority opinion acknowledged these serious privacy concerns related to the breadth and depth of information routinely exchanged by a people in ordinary 21st century life but said a fundamental 18th century doctrine of property was a sufficient basis to rule against the government.” Then in the next paragraph he asks, “What is the fundamental 18th century doctrine of property? The Jones majority opinion stated it by quoting a 1765 English case, Entick v. Carrington: “[O]ur law holds the property of every man so sacred that no man can set his foot upon his neighbors’ close without his leave; if he does, he is a trespasser, though he does no damage at all; if he will tread upon his neighbor’s ground, he must justify it by law.” The majority said the Entick case is “a monument of English freedom undoubtedly to be the true and ultimate expression of constitutional law”; thus, the majority said this is the “original meaning of the Constitution: ‘property is sacred.”
Mr. d’Errico later explains in the same article that “From an indigenous point of view, this is the most significant part of the Jones case: it has nothing to do with privacy and everything to do with property; specifically, the court affirmed a property right that was in place during the time of Christian colonization and said that right is still alive.
Until the middle of the twentieth century, the term “Indian title” was commonly used to refer to treaty lands as well as to lands held in original title. [See, e.g., United State ex.re. Hualpai Indians v. Santa Fe Pac. R.R., 314 U.S. 339 (1941) (original Indian title); United States v. Shoshone Tribe, 304 U.S. 111 (1938) (treaty land); Buttz v. N. Pac. R.R., 119 U.S. 55 (1886) (term used to describe land in “:Indian country”); Leavenworth, Lawrence, & Galveston R.R. Co. v. United States, 92 U.S. 733, 744 (1875) (treaty reservation lands termed “Indian title”).] The term “recognized title” as a distinct term of art is thus of recent vintage. The term refers to tribal property that has been formally acknowledged by Congress through treaty or statute. [Tee-Hit-Ton Indians v. United States, 348 U.S. 272, 277-278 (1955). The term was first used in this sense in a footnote to a 1946 opinion, Hynes v. Grimes Packing Co., 337 U.S. 86, 101 (1949). For the history of the development of the concept, see Neil Jessup Newton, At the Whim of the Sovereign: Aboriginal Title Reconsidered, 31 Hastings L.J. 1215, 1228-1241 (1980)]. A treaty serves to define the boundaries of the land instead of proof of use or occupation. [Strong v. United States, 518 F. 2d 556, 653 (Ct. Cl. 1975).]
Concerning these fundamental property rights, courts have apportioned resources subject to off-reservation hunting, fishing, and gathering rights between treaty and non-treaty users. The United States Supreme Court determined that the treaties secure to the tribes “so much as, but no more than, is necessary to provide the Indians with a livelihood- that is to say, a moderate living.” [Washington v. Wash. State Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 658, 686 (1979). The standard was announced in the context of the Pacific Northwest treaty language that tribal fishing rights at traditional fishing places are held “in common with non-Indians.” Courts in the western Great Lakes, where treaties do not contain the “in common with” language, have also adopted the moderate living standard. See United States v. Bresette, 761 F. Supp. 658, 660 (D. Minn. 1991); Lac Courte Oreilles Band of Lake Superior Chippewa Indians v. Wisconsin, 686 F. Supp. 226, 230 (W.D. Wis. 1988).]
Indian tribes are entitled to take nonexclusive resources sufficient to ensure a moderate living, up to a maximum of 50 percent of the harvestable resources. [Washington v. Wash. State Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 658, 686 (1979). A federal district judge in Washington, Judge Boldt, in a decision popularly known as the “Boldt decision,” had ordered a 50/50 allocation between treaty and non-treaty users. United States v. Washington, 384 F. Supp. 312, 343 (W.E. Wash. 1974), aff’d, 520 F.ed 676 (9th Cir. 1975) (awaiting non-treaty users “up to 50%). The Supreme Court however modified Judge Boldt’s initial determination and awarded treaty users a maximum of 50 percent. Courts in the Great Lake region have adopted a maximum of 50 percent approach. See Lac Courte Orielles Band of Lake Superior Chippewa Indians v. Wisconsin, 740 F.Supp.1400 (W.D.Wis.1990). There has been constant resistance to the implementation of allocation plans. States argue that despite federal court orders, state game officials lack the authority under state law to carry out the types of allocation ordered by the courts and, in addition, that to do so would violate the rights of the non-Indian citizenry to the equal protection of the laws. But the Washington Supreme Court, for example conceded that state officials must carry out the mandates of the federal district court. [Puget Sound Gillnetters v. Moos, 603 P. 2d 819, 826 (Wash. 1979)] The Supreme Court rejected equal protection challenges to percentage allocations between treaty and nontreaty users. [Washington v. Wash. State Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 658, 673 (1979). Ch. 14(§)  14.03[2] [b]] .
Part II Sovereign Rights
As an attribute of inherent sovereignty, [See Ch. 4, (§) 4.01] Indian tribes retain the right to regulate the conduct of tribal members. [See, e.g., New Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 330 (1983); United States v. Mazurie, 419 U.S. 544, 557 (1975).] The tribe’s authority to regulate necessarily includes the authority to enforce their off-reservation regulations through arrests and equipment seizures. [See Settler v. Lameer, 507 F. 2d 231, 236 (9th Cir. 1974); Lac Courte Oreilles Band of Lake Superior Chippewa Indians v. Wisconsin, 668 F. Supp. 1233, 1241 (W.D. Wis. 1987).]  So, Indian tribes may regulate the off-reservation exercise of treaty reserved hunting, fishing, and gathering rights by their members. [See Settler v. Lameer, 507 F. 2d 231, 236 (9th Cir. 1974); United States v. Michigan, 471 F. Supp. 192, 274 (W.D. Mich. 1979), aff’d as modified, 653 F. 2d 277 (6th Cir. 1981); Lac Courte Oreilles Band of Lake Superior Chippewa Indians v. Wisconsin, 668 F. Supp. 1233, 1241 (W.D. Wis. 1987).] 
Although tribes and states ordinarily possess concurrent authority to regulate off-reservation hunting, fishing, and gathering activities will preclude or prohibit concurrent state regulation. [ United States v. Washington, 520 F.2d 676, 686 n.4 (9th Cir. 1975); Lac Courte Oreilles Band of Lake Superior Chippewa Indians v. Wisconsin, 668 F. Supp. 1233, 1241-1242 (W.D. Wis. 1987) (preliminarily defining effective tribal regulations as including adequate provisions for conservation, effective enforcement, form of official tribal identification, and full tribal-state exchange of relevant information); United States v. Michigan, 471 F. Supp. 192, 2 74 (W.D. Mich. 19 79), aff’d as modified, 653 F.2d 277 (6th Cir. 1981); see also Lac Courte Oreilles Band of Lake Superior Chippewa Indians v. Wisconsin, 707 F. Supp. 1034, 1055 (W.D. Wis. 1989) (despite “inadequacies” in tribal plan, tribes entitled to exclusive regulation of members’ off-reservation muskellunge and walleye fishing if tribes “enact plans that correct the defects”).]  Indian treaties that reserve hunting, fishing, and gathering rights preempt state laws that would interfere with those rights. [See, e.g., Washington v. Wash. State Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 658, 695 (1979) (Sockeye Salmon or Pink salmon Fishing Act of 1947, repealed by Pacific Salmon Treaty Act of 1985, Pub. L. No. 99-5 (§) 13, 99 Stat. 7); Missouri v. Holland, 252 U.S. 416 (1920) (Migratory Bird Treaty Act).] Treaty Rights are Federal laws, preempting State law, such as with what happened in Missouri v. Holland. 
Missouri v. Holland, U.S. Case Law
252 U.S. 416 (1920), held that Congress may enact legislation to fulfill the terms of a treaty, even if such legislation otherwise constitutes an invasion of individual state sovereignty. The state of Missouri had sought to preserve exclusive authority over its game laws by enjoining U.S. game wardens from enforcing the Migratory Bird Treaty Act of 1918, which obligated Canada and the United States to protect certain migratory species. The Supreme Court disallowed the injunction, arguing that Congress must be able to act in the national interest, even if by means of unpopular legislation pursuant to an international treaty. 
https://www.merriam-webster.com/legal/Missouri 20v.20Holland#:~:text=Missouri%20v.%20Holland%20U.S.%20Case%20Law%20252%20U.S.,otherwise%20constitutes%20an%20invasion%20of%20individual%20state%20sovereignty.
Treaty Rights remain and unless abrogated by unambiguous congressional action has great legal and moral force. [See, e.g., FPC v. Tuscarora Indian Nation, 362 U.S. 99, 142 (1960) (Black, J., dissenting (“[g]reat nations, like great men, should keep their word”).] As the Supreme Court has declared, “Indian treaty rights are too fundamental to be easily cast aside.” [United States v. Dion, 476 U.S. 734, 739 (1986).] 
The Southern Cherokee Indian Tribe is a sovereign government with the power to make its own laws and to be governed by them without infringement by any state. (Williams v. Lee, 358 U.S. 217 (1959))
Just to Note: for the Southern Cherokee Indian Tribe, not one Treaty has been abrogated. Our Treaties are still applicable. Also note that not one Treaty has abrogated any other treaty. We still retain our treaty-reserved hunting, fishing, and gathering rights through the Reserved Rights Doctrine. Treaties are to be construed as the Indians would have understood them, and tribal property rights, usfructary rights and sovereignty are preserved unless Congress’s intent to the contrary is clear and unambiguous, and it must be in favor of the Indians liberally. [Carpenter v. Shaw, 28 U.S. 363 (1930). [ See chapter 2, §  2.02[1]]
Can an Indian tribe hunt, fish and gather in Missouri as a Common Law Recognized Tribe? 
The federal relationship with an Indian Tribe is the product of U. S. Common Law. The source of federal authority over Indian matters is now generally recognized as being derived from federal responsibility for regulating commerce with Indian Tribes and for Treaty making. Through the years, the U.S. Supreme Court has established the pre-emption doctrine as the analytical framework within which to judge the permissibility of assertions of federal jurisdiction over the Indians. This issue of preemption is not governed by the standards of preemption developed in other areas. Instead, it is the traditional notions of tribal sovereignty and federal court recognition of standards of analysis that govern this inquiry. In addition, ambiguities in federal law should be construed generously, and federal pre-emption is not limited to those situations where Congress has explicitly announced an intention to preempt state activity.
Accordingly, Federal Indian law has continuously held that tribal organizations are dependent sovereign governments protected by the United States of America. Based on this relationship, the common law recognition of an Indian Tribe preempts state jurisdiction over said Tribes. Common Law Recognition is predominately via the Jurisdictional Process. In this process, the Court examines the history and status of the Tribe and decides as to the Tribe's conformance with a definition of an Indian Tribe under Federal Indian Policies. 

Though the Southern Cherokee/Treaty Party have had and do remain separate from the Cherokee Nation in Tahlequah, Oklahoma, the Southern Cherokee/Treaty Party Indian Tribe is Common Law Recognized. In fact, examples of such are that, 1) The Southern Cherokee/Treaty Party Indian Tribe was treated with specifically in the Cherokee Treaty of 1866. 2)  Through Missouri Court [Case No. 10ML-CC00013], we are specifically recognized as the Southern Cherokee/Treaty Party; 3) also,  we were Federally Recognized on May 20, 2005, when the Federal Honorable Judge Sharp concurred from the Bench with no objections that the Southern Cherokee/Treaty Party is a Federally Recognized Sovereign.(ss3.02[6][g] : (in the Federal Court Case 3:04-cr-00071 filed 117  06/01/2005 in Indiana) . 4) There are several letters from Congress to the Southern Cherokee/Treaty Party as a separate nation. Congress has reaffirmed that courts have a role in determining Federally Recognized Tribal status. (25 U.S.C. Ss479a-1).

  Part III Cultural Rights
Indian nations have substantial interests in access to find and control their cultural resources. In addition to land, those resources may include objects, traditions, and symbols. Many of those interests may be treated under tribal, federal, or international law as forms of property. Examples include access to sacred sites [See Ch. 14 (§) 14.03[2][c][ii][B].] and possession of funerary objects, masks, or totem poles. These property rights may include intangible resources such as intellectual property in tribal names, symbols, stories, and medicines.

Other cultural resources include liberty interests such as religious freedom [See Ch. 14 (§) 14.03[2][c]] and the liberty to include and preserve the use of a tribe’s language and customs.
A tribe’s conception of its cultural property may be broader than that protected by either federal statutory or international law. “Objects of cultural heritage” valued by tribal tradition and protected under tribal law may include any “individual or group creation of either a tangible or intangible good which, by virtue of the creation process, customary use, historical event, or simply geographic proximity, becomes an important expression of human or cultural life.” [Sarah Harding, Value, Obligation and Cultural Heritage, 31 Ariz. St. L.J. 291, 303 (1999)]. Resources may include, for example “songs, dances, stories, remedies, textile designs, sacred objects, drawings, works of art, sculpture and architectural structures.” [Sarah Harding, Value, Obligation and Cultural Heritage, 31 Ariz. St. L.J. 291, 303 (1999)]. This includes any property of great importance to the cultural heritage of a people. For example, monuments of architecture, art or history, whether religious or secular, archaeological sites, and groups of buildings which, as a while, are of historical or artistic interest, as well as scientific collections and important collections of books or archives or of reproductions of such property. [See United Nations Convention on the Means of Prohibiting and Preventing the Illicit Import, Export, and Transport of ownership of Cultural Property, Nov. 14, 1970, 823 U.N.T.S. 231 (prohibiting illicit trade in cultural property).]
The Draft Declaration on the Rights of Indigenous Peoples states that “Indigenous peoples have the right to special measures for protection, as intellectual property, of their traditional cultural manifestations, such as their literature, designs, visual and performing arts, cultigens, medicines, and knowledge of the useful properties of fauna and flora.” [U.N. Working Group on Rights of Indigenous Peoples, Draft Universal Declaration on Rights of Indigenous Peoples at 35, U.N. Doc. E/CN.4/Sub.2/1991/40/Rev.1 (1991).]  
In the final Draft, “Principles and Guidelines on the Protection of the Heritage of Indigenous Peoples.” [See Siegfried Wiessner & Marie Battiste, The 2000 Revision of the United Nations Draft Principles and Guidelines on the Protection of the Heritage of Indigenous People, 13 St. Thomas L. Rev. 383, 384 (2000).]  Heritage refers to “everything that belongs to the distinct identity of a people and includes all expressions of the relationship between the people, their land, and the other living beings and spirits which share the land. Cultural resources are of central importance to Indian nations. The resources may not only be crucial to preserving a tribe’s traditions, customs, and ways of life, but may help constitute those traditions. [ Rebecca Tsosie, Reclaiming Native Stories: An Essay on Cultural Appropriation and Cultural Rights, 34 Ariz. St. L.J. 299, 300 (2002) (“[c]ultural resources, both tangible and intangible, are of critical importance to Native peoples, because Native culture is essential to the survival of Indian Nations as distinctive cultural and political groups”); see also Avishai Argalit & Moshe Halbertal Liberalism and the Right to Culture,  61 Soc. Res. 491 (1994) (explaining concept of right to one’s culture).]  Tribal courts and traditional authorities have the power, authority, and expertise to identify and interpret tribal laws governing the definition, holding, use and transfer of artifacts and resources within tribal lands. [See Chilkat Indian Village, IRA v. Johnson, 20 Indian L. Rep. 6127 (Chilkat Tribal Ct. 1993) (tribal ordinance governed artifacts in question, and non-Indian art dealer had violated ordinance; directing village to seek appropriate federal court order for return of artifacts from Seattle warehouse).] 
Although State common law principles governing ownership of personal property have been applied in the past to artifacts and resources that had been removed from tribal lands, matters of cultural property should be determined according to tribal law regardless of the forum in which the case is heard. [See Isaac Morwake, Critical Excaviations: Law, Narrative, and the Debate on Native American and Hawaiian “Cultural Property” Repatriation, 20 U. Haw. L. Rev. 261, 268-273 (1998) (providing overview of common law personal property principles and discussion of limited usefulness of common law action in replevin as standard means of personal property recovery in context of Native American cultural objects); Patty Gerstenblith, Identity and Cultural Property: The Protection of Cultural Property in the United States, 75 B.U. L. Rev. 559, 587-596 (1995) (providing overview of common law of found property and partial abrogation of common law under ARPA and NAGPRA).] Indians still have a hard time fitting their religious claims into free exercise terms. One reason for these difficulties is that it is at times impossible to distinguish between Indian religious activities and Indian cultural activities. [See Allison Dussias, Ghost Dance and Holy Ghost: The Echoes of the 19th Century Christianization Policy in 20th Century Native American Free Exercise Cases, 49 Stan. L. Rev. 773,783-787 (1997). There never were any legal challenges resulting in court decisions evaluating the legitimacy of these government endeavors, even though they would seem to be in obvious violation of both the free exercise and establishment clauses.] Some issues such as hunting and fishing rights, [Typical of this intersection are the issues surrounding the Makah tribe’s decision to renew whale hunting. See Metcalf v. Daley, 214 F.3d 1135 (9th Cir. 2000); William Bradford, “Save the Whales” v. Save the Makah: Finding Negotiated Solutions to Ethnodevelpmental Disputes in the New International Economic Order, 13 St. Thomas L. Rev. 155 (2000). For a discussion of hunting and treaty rights, see Ch. 18, Hunting, Fishing and Gathering Rights.]  the protection of human remains,  [For a general discussion on this topic, see Rebecca Tsosie, Privileging Claims to the Past: Ancient Human Remains and Contemporary Cultural Values, 31 Ariz. St. L.J. 583 (1999); for discussion on the protection of human remains, see Ch. 20 (§)  20.01 [3].], or the repatriation of “sacred” objects, can be viewed either in terms of treaty, cultural, religious, or political rights, or more likely as involving all four issues together. [See Wallace Coffey & Rebecca Tsosie, Rethinking the Tribal Sovereignty Doctrine: Cultural Sovereignty, and the Collective Future of Indian Nations, 12 Stan. L. & Policy Rev. 191 (2001).]
______________________________________________
There is a reason why these issues are more likely to involve all four issues of treaty, cultural, religious, or political rights. Treaty rights and political rights often and usually affect the civil rights of American Indians and their cultural and religious liberties. These cultural and religious liberties in turn depend on American Indian belief systems. Praying with and without ceremonies is deeply entrenched in every action of many American Indians. To involve prayer or ceremony in every action, or most actions, is the reason why these four issues are more likely involved. In many of our belief systems, everything you think, say, or do affects someone up to seven generations before you and after you. This is why another traditional belief was also inculcated in most tribes. That is, it is each and everyone’s responsibility to create joy. Joy runs in a circle, just like the river. So of course, involving the Creator, prayer and ceremony are important in all our actions.

Trying to be joyful for yourself and for family of course, but also for those around you, those you know, or whom you simply run into is how the energy of joy works. For instance, someone who is hungry is going to have a hard time being joyful. If you have the means to help, then help. Then their joy will spread to someone else. Eventually this joy will also return to you. This is the nature of the civil rights of American Indians. Also, this is the nature of being a caretaker of this Earth.
   In making this document more personable to the Cherokees in Missouri, let’s examine the documented history of the Cherokee in Missouri:
"Early treaties with tribes typically used language acknowledging United States’ sovereignty by reference to the tribes’ dependence on the United States. Treaty provisions also acknowledged the government’s role in “managing all their affairs” of the signatory tribes – page 419 of 2005 Cohen’s Handbook of Federal Indian Law [223 See, e.g., Treaty with the Cherokees, 1785, art. 13,7 Stat. 18]. In 1785, the signatory tribes are enumerated through the headmen and warriors for all their tribes and “the said Indians for themselves and their respective tribes and towns do acknowledge all the Cherokees to be under the protection of the United States of America, and of no other sovereign whosoever.” This leaves absolutely no doubt that all the Cherokee were to be under the protection of the United States from all tribes and towns. Notice in ARTICLE IV where some of these rights and boundaries are detailed:
Boundaries.

The boundary allotted to the Cherokees for their hunting grounds, between the said Indians and the citizens of the United States, within the limits of the United States of America, is, and shall be the following, viz. Beginning at the mouth of Duck river, on the Tennessee; thence running northeast to the ridge dividing the waters running into Cumberland from those running into Tennessee; thence eastwardly along said ridge to a northeast line to be run which shall strike river Cumberland forty miles above Nashville; thence along said line to river; thence up said river to ford where Kentucky road crosses river; thence to Campbell's line near Cumberland gap; thence to mouth of Claud's creek on Holstein; thence to Chimney-top mountain; thence to Camp-creek near mouth of Big Limestone on Nolichuckey; thence a southerly course six miles to mountain; thence south to North-Carolina line; thence to South-Carolina Indian boundary, and along the same south-west over the top of the Oconee mountain till it shall strike Tugaloo river; thence a direct line to the top of the Currohee mountain; thence to the head of the south fork of Oconee river.
ARTICLE XIII.
“Peace and friendship perpetual.

The hatchet shall be forever buried, and the peace given by the United States, and friendship re-established between the said states on the one part, and all the Cherokees on the other, shall be universal; and the contracting parties shall use their utmost endeavors to maintain the peace given as aforesaid, and friendship re-established.

In witness of all and everything herein determined, between the United States of America and all the Cherokees, we, their underwritten Commissioners, by virtue of our full powers, have signed this definitive treaty, and have caused our seals to be hereunto affixed.” The provisions of this treaty were eternal.

Then there is the History and Cherokee Rights under The Nogales Treaty: (Tribal Title From Another Government). §15.04[3][c]
In sifting through all the research, I believe Dangerous Man was the first of the Cherokee to remove to the west. “According to oral tradition, the earliest migration of Cherokee took place in 1721, just after the first treaty was signed with the British in the Carolinas. Dangerous Man (Yunwi-Usgaseti), believing this treaty to be a portent of things to come, took a portion of the tribe and left, moving west into unknown lands to get beyond the reach of the white man.   They managed to keep in touch with the ones they left behind until after they crossed the Mississippi, into what is now Missouri.  Then nothing was heard of them until years later when other Cherokees began to move west. One party found them at the base of the Rocky Mountains, living as they had lived long ago.”

In 1762, during the French and Indian War, France ceded its American territory west of the Mississippi River to Spain and in 1763 transferred nearly all of its remaining North American holdings to Great Britain. Spain, no longer a dominant European power, did little to develop Louisiana Territory during the next three decades. [ A&E Television Networks, https://www.history.com/this-day-in-history/louisiana-purchase-concluded]
In 1782, four principal chiefs and forty Indians of the Shawnees, Delawares, Chickasaws and Cherokees came to St. Louis with large blue and white belts of wampum and reported that they had united one hundred and thirty tribes between the Ohio and the Gulf and between the Mississippi and the Atlantic states. They asked for the protection of the King of Spain and proposed to establish a firm and sincere peace with the Spaniards. 

This happened when Francisco joined the Spanish Army in his youth and became captain of grenadiers. In 1769, he moved to Louisiana (New Spain) with the newly appointed governor of Louisiana Alejandro O'Reilly. Cruzat arrived at St. Louis on May 20, 1775.   "Francisco Zavier Cruzat". geni_family_tree. Retrieved 2015-12-05.     Lawrence O. Christensen; William E. Foley; Gary Kremer (October 1999). Dictionary of Missouri Biography. University of Missouri Press. pp. 223–224. ISBN 978-0-8262-6016-1. 

    "Cruzat, Francisco". St. Louis Historic Preservation. Retrieved 4 December 2015. 

    Primm, James Neal (1998). Lion of the Valley: St. Louis, Missouri, 1764-1980. Missouri History Museum Press. ISBN 978-1-883982-25-6. Pages 27, 34. 

  Chapter II. Spanish Domination. Date from the book Edwards's Great West and Her Commercial Metropolis, Embracing a General View of the West, and a Complete History of St. Louis, from the Landing of Ligueste, in 1764, to the Present Time; with Portraits and Biographies of Some of the Old Settlers, and Many of the Most Prominent Business Men. Written by Edwards, Richard; Hopewell, M.; Ashley, William; Barry, James G.; Belt and Priest; Casey, John; Hall, W.; Labaum, Louis A.; Leduc, Mary Philip; Lisa, Manuel; O'Fallon, Benjamin; Piernas; Port Folio; Risley, W.; Stoddard, Amos; Williams, Henry W.; Yore, John E. Edwards's Great West and Her Commercial Metropolis. St. Louis: Office of Edwards's Monthly, A Journal of Progress, 1860. [format: book], [genre: biography; history; letter; narrative].
Francisco Cruzat writes that he had made peace with one hundred and forty tribes of warlike Indians. Francisco Cruzat became the lieutenant governor of Upper Louisiana in 1775. He continued the same enforcement of Spanish policies as his predecessor, Pedro Piernas . During his tenure the first ferry was established in Maramec, by a man named John Baptiste Gamache. They reported to the lieutenant-governor Cruzat that they had journeyed for a year and visited the various tribes, to unite them among themselves, and to separate completely from all the affiliations they previously had with the English. The Shawnees and Delaware, also of the Algonquin family, did not come to Missouri until about 1790 or 1793. Some of the Shawnees joined the Creeks and Cherokees in the South after the American Revolution, while some accepted an invitation from the Spanish to settle in Missouri. The Spanish hoped in this way to gain protection from the belligerent Osages. Trouble broke out later between the Osages and Cherokees, however, and was finally settled only by the removal of the Osages. Indians who traveled to St Louis to trade were to receive good treatment and be charged and paid fair prices. Once a year the Indians came to St Louis to receive presents form the Spanish King. These presents are detailed in the Treaty of Nogales, Article 18.

In 1796, Spain allied itself with France, leading Britain to use its powerful navy to cut off Spain from America. In 1801, Spain signed a secret treaty with France to return Louisiana Territory to France. France was slow in taking control of Louisiana, but in 1802 Spanish authorities, apparently acting under French orders, revoked a U.S.-Spanish treaty that granted Americans the right to store goods in New Orleans. In response, President Jefferson sent future president James Monroe to Paris to aid Livingston in the New Orleans purchase talks. On April 11, 1803, the day before Monroe’s arrival, Talleyrand asked a surprised Livingston what the United States would give for all of Louisiana Territory. Negotiations moved swiftly, and at the end of April the U.S. envoys agreed to pay $11,250,000 and assumed claims of its citizens against France in the amount of $3,750,000. In exchange, the United States acquired the vast domain of Louisiana Territory, some 828,000 square miles of land. In October, Congress ratified the purchase, and in December 1803 France formally transferred authority over the region to the United States. The acquisition of the Louisiana Territory for the bargain price of less than three cents an acre was Thomas Jefferson’s most notable achievement as president. American expansion westward into the new lands began immediately, and in 1804 a territorial government was established. On April 30, 1812, exactly nine years after the Louisiana Purchase agreement was made, the first of 13 states to be carved from the territory–Louisiana–was admitted into the Union as the 18th U.S. state. [A&E Television Networks https://www.history.com/this-day-in-history/louisiana-purchase-concluded]
When Missouri became a state, the National Congress and the Missouri legislature were considering a problem that had arisen which they believed would be resolved by annexing the Little Platte in Missouri. This land was ceded with the understanding that it would be allotted by the President to the various tribes. But the white settlers thought it was too fertile land to risk being permanently assigned to an Indian Tribe. So, a treaty was concluded at Chicago on September 26, 1833, but it was one in which the Senate refused to ratify and amend. They felt it was necessary to first extinguish Indian titles to the area.  Indians were in “Missouri” before it was a state and after it became a state. Cherokee were exercising their sovereign rights such as hunting in “Missouri” before it was a state and after it became a state.  [Missouri and Missourians, Land of contrasts and People of achieements by Floyd L. Shoemaker, LLD Vol. I 1943] 
Lands Set Aside by Statute: ss. 15.04[3][b]
“Meanwhile, a bill passed both houses and was signed by President Jackson on June7, 1836, extending Missouri’s western boundary to the Missouri River as soon as existing land titles were extinguished and Missouri gave assent to the measure.”   This land was set aside for Indian Use. [Missouri and Missourians, Land of contrasts and People of achievements by Floyd L. Shoemaker, LLD Vol. I 1943] First it was here that we moved when we accepted the invitation to settle from Spain. Then in 1817, many of our Cherokee began moving to the Arkansas and white rivers as far up the better. So, before this day, June 7, 1836, land in Missouri was “set aside” for Indian use. This was how and where Indian nations were coming and staying for a time after crossing the Mississippi, and it was where many Cherokees had chosen to stay either via Spain’s invitation [ Nogales Treaty], or those who elected to stay “the Farther up the better.”, as per the Cherokee Treaty of 1817. 

 This was an effort to extinguish title to this land, created in the 1817 Cherokee Treaty. The contract of that treaty stipulates, “Those who wish to remove, are permitted to send an exploring party to reconnoiter the country on the waters of the Arkansas and White Rivers, and the higher up the better, as they will be unapproached by our settlements, which will begin at the mouths of those rivers.  The regular districts of the government of St Louis are already laid off to the St Francis.” 

In the meantime, on November 10, 1808, the Osage had already removed. “As far up the better,” seemed like great territory to the Cherokee of those who stayed. There would be no more conflicts with the Osage over hunting grounds.  Cherokee have lived and exercised their rights ‘as far up the better’ in this area since the Treaty of Nogales certainly, so Cherokee was here in “Missouri, before it was a state.” But also, since 1817 Cherokee Treaty, and here through the 1817 Cherokee Treaty we see Cherokee was here after Missouri was a state. 

When the Southern Cherokee/Treaty Party had to leave their jurisdiction in Oklahoma out of fear, after 1866, this is where many came. This is where we returned when the United States failed in their Treaty obligations in protecting our people.

Furthermore, in 1906, In the United States Supreme Court, U.S. v. Cherokee Nation (1906) no. 346 Argued: Decided April 30, 1906, it was stated by the Court:

 that all the bands of Cherokee are represented under treaty stipulations, and I quote,

 “In the petition filed by the Cherokee Nation in this 1906 Supreme Court case The Cherokee People as a people or any band thereof arising under treaty stipulations:

“has been used as representing the people themselves, 

or as representing the government of the Cherokees;

 or as representing the government as trustee for all its people 

or as representing some of them, …

 As their rights might appear.” 

This is why the last presidentially appointed chief and the first elected chief, under the 1970 chief's act, WW Keeler was able to say that he was Chief over the three factions. Because the US Supreme Court had already ruled that they were under,” the term 'Cherokee Nation' has been used as representing the people themselves; the government of the Cherokees; and the government as trustee for all its people, or for some of them, as their rights might appear. https://www.archives.gov/research/native-americans/treaties  
On March 2, 1906, Congress provided that: “tribal existence of Choctaw, Chickasaw, Cherokee, Creek, and Seminole tribes or nations shall continue in full force and effect for all purposes under existing laws until all property of such tribes, or the proceeds thereof, shall be distributed among the individual members of said tribes, unless hereafter provided by law.”  
In that same Supreme Court detailed the definitions of the Cherokee people and was very inclusive:
 “In the petition filed by the Cherokee Nation in this case it is declared that the Cherokee Nation is 'a body politic,' and 'is, as such, the 'Cherokee tribe' mentioned in 68 of the acts of Congress aforesaid [July 1, 1902, 32 Stat. at L. 726, chap. 1375], and authorized thereby to bring this proceeding.' But the language of the section is that jurisdiction is conferred to adjudicate 'any claim which the Cherokee tribe or any band thereof, arising under treaty stipulations, may have against the United States,' and even if it were conceded that the Cherokee Nation could be treated as a body politic, not as a body corporate, but in the sense of a governmental community, we should say 'the Cherokee tribe or any band [202 U.S. 101, 127]   thereof' means the Cherokee people as a people, or any band thereof, and not the Cherokee Nation as a body politic. 

It should be observed that the term 'Cherokee Nation' has been used to represent the people themselves; the government of the Cherokees; and the government as trustee for all of its people, or for some of them, as their rights might appear. 

In the treaty of July 2, 1791, the 'Cherokee Nation' was described as 'all the individuals composing the whole Cherokee Nation of Indians.' [7 Stat. at L. 39.] In the treaty of 1835 these Indians are referred to as the 'Cherokees' and as 'the Cherokee Nation.' In the treaty of 1846 as 'the Cherokee Nation,' 'the Cherokee people,' and 'the Cherokees.' 

Mr. Chief Justice Nott treats of this matter thus: 

'While the United States have always, or nearly always, treated the members of an Indian tribe as communal owners, they have never required that all the communal owners shall join in the conveyance or cession of the land. From the necessities of the case, the negotiations have been with representatives of the owners. The chiefs and head men have ordinarily been the persons who carried on the negotiations and who signed the treaty. But they have not formed a body politic or a body corporate, and they have not assumed to hold the title or be entitled to the purchase money….” 

As a band of the Cherokee Nation as recognized in the treaty of 1866, and since Cherokee treaties is here defined in 1906, as representing the people themselves, the Southern Cherokee/Treaty Party Indian Tribe, are successors in interest to these treaties, as Cherokee people and have exercised these rights since the making of the Treaties of Nogales, Treaty of Hopewell, of 1817, of 1835, of 1846, of 1866, of 1868, to name but a few of the Cherokee Treaties.  The Southern Cherokee as defined in Felix Cohen’s Indian Law is a signatory tribe to these treaties.

This is well defined in the numerous ways that we, the Southern Cherokee Indian Tribe, have already been federally recognized, namely: 

1. The 1835 Cherokee Treaty in which at first we were called the Treaty Party (A.K.A. Ridge Party). (ss3.02[5]) https://www.archives.gov/research/native-americans/treaties
2. We were federally recognized in the 1836 Cherokee Treaty Amendment. (ss3.02[5]) https://www.archives.gov/research/native-americans/treaties
3. We were federally recognized with the 1846 Cherokee Treaty between the Ridge faction of the Cherokee and the Ross faction and the Old Settlers in settling the Cherokee Civil War. (ss3.02[5]) https://www.archives.gov/research/native-americans/treaties
4. We were Federally Recognized in the Treaty of Peace, of 'Cease Hostilities entered into on the 26th Day of May 1865 between Brigadier General Stand Watie and the US Government Representatives. : (ss3.02[5]) https://www.archives.gov/research/native-americans/treaties
5. We were Federally Recognized in the Southern Cherokee/Treaty Party Treaty that was signed by Andrew Johnson in June of 1866 but had gone Un-Ratified by the Senate. (The existence of this Treaty is well documented, yet the National Archives can't seem to find it.) (ss3.02[5])
6. We were federally recognized in the Cherokee Pre-Treaty Negotiations between the two bands of the Cherokee, the Loyal (Union) and the Dis-Loyal, (Southern) after the U.S. Civil War. (ss3.02[5]) https://www.archives.gov/research/native-americans/treaties & 440http://digital.library.wisc.edu/1711.dl.
7. We were federally recognized in the July 27, 1866 Cherokee Treaty in which the Southern Cherokee/Treaty Party were specifically protected and provided for in the first eight articles of this Treaty. This treaty has been upheld in the Arkansas River Case and in the “Freedmen Case”, The Cherokee Nation v. Nash. Under the 1866 Cherokee Treaty, the Southern Cherokee/Treaty Party are citizens just as the Freedmen are. In fact, we are given our own territory and our own jurisdiction. The 1866 Cherokee Treaty was never abrogated but was upheld in several cases, the latest of which was the case of the Cherokee v. Nash. Passage of time does not diminish your Sovereignty as an Indian Tribe. (ss3.02[5]) https://www.archives.gov/research/native-americans/treaties
8. We were federally recognized in the 1868 Cherokee Treaty Amendment.: (ss3.02[5]) https://www.archives.gov/research/native-americans/treaties
9. We were Federally Recognized in 1874-1876 when an election was petitioned to the President to see if the two bands, Northern Cherokee and Southern Cherokee/Treaty Party wished to re-unite, in which he did. But the election failed. : [(ss3.02[5]) 440http://digital.library.wisc.edu/1711.dl.; 1866 Cherokee Treaty, Article 7]
10. We were Federally Recognized as a separate entity in the Ellis Wright case when the President told the Loyal Cherokee Nation of Tahlequah to release their prisoner to the Federal Marshals in 1878 because they had no jurisdiction over the Southern Cherokee/Treaty Party Citizens. : (ss3.02[5]) 440http://digital.library.wisc.edu/1711.dl.
11. We were federally recognized in the Agreement with the Cherokee in 1900.: (ss3.02[5]) https://www.archives.gov/research/native-americans/treaties
12. We were federally recognized again in 1901, Fifty-Sixth Congress Sess. Chap. 675 an Act to Ratify and confirm an agreement with the Cherokee Tribe of Indians and for other purposes when our jurisdiction was once again specifically outlined in the Agreement. ss3.02[5]) https://www.archives.gov/research/native-americans/treaties & https://www.findlaw.com/
13. We were Federally Recognized on May 20, 2005 when the Federal Honorable Judge Sharp concurred from the Bench with no objections that the Southern Cherokee/Treaty Party is a Federally Recognized Sovereign. (ss3.02[6][g] : (in the Federal Court Case 3:04-cr-00071 filed 117  06/01/2005 in Indiana).  Congress has reaffirmed that courts have a role in determining Federally Recognized Tribal status. (25 U.S.C. Ss479a-1).
14. We were Federally Recognized by the Congressional Census taken for the Southern Cherokee/Treaty Party in the Districts of the Canadian and Kooweeskoowee of the Thompkins Roll.: (ss3.02[5]) https://www.archives.gov/ [microfilm pub. 7RA4, Fort Worth, Texas]
15. 1902-1906: Lands of the Cherokee Nation belonged to the whole Cherokee people. Southern Cherokee/Treaty Party were recognized by the US Supreme Court.: (ss3.02[5]) https://www.archives.gov/research/native-americans/treaties
16. The Arkansas River Case – [Calendar No. 632,107th CONGRESS, 2d Session, H. R. 3534, IN THE SENATE OF THE UNITED STATES] “(3) The Cherokee Nation, a federally recognized Indian tribe… having entered into various treaties with the United States, including but not limited to the Treaty at Hopewell, executed on November 28, 1785 (7 Stat. 18), and the Treaty at Washington, D.C., executed on July 19, 1866 (14 Stat. 799), has maintained a continuous government-to-government relationship with the United States since the earliest years of the Union.” 

This shows the Southern Cherokee/Treaty Party Indian Tribe to be a sovereign nation. Local governments in Rolla, Missouri and Newburg, Missouri recognize the Southern Cherokee/Treaty Party Indian Tribe. There were several occasions when the representative for the Southern Cherokee/Treaty Party, Frank Boudinot, had to sign various agreements and documents with the United States. The U.S. sent word for the Northern faction of the Cherokee Nation to not try Frank Wright but to let the marshals of the United States pick him up. Also, an election was called for by the President to reunite the northern and southern factions of the Cherokee Nation but though it failed, this was a form of recognition by the Executive Branch. There are several letters from the Senate for the Southern Cherokee/Treaty Party. The Southern Cherokee/Treaty Party has been recognized by law, in and out of court many times.

To demonstrate further, the sovereign rights of the Southern Cherokee: remember that when Congress passed the Congressional Act in 1830 to remove all Indians west of the Mississippi, they had no mention of telling any Indian to not hunt or fish west of the Mississippi. Hunting and fishing are "no less important than the plowed fields of the whites.

BROKEN TREATIES AND STOLEN CHILDREN

A Disturbance of Peace with Tribal Nations
There is a disturbance in the “preservation of peace and tranquility” for tribal nations, including that of our own, the Southern Cherokee Indian Tribe.

 On January 17, 1800, President Washington was concerned with European countries that would become agitators to ally with Indian tribes. Today an action is being performed against American Indian Tribes, on and off the reservations, on and off the CFR list, which greatly displaces the peace and tranquility in the United States.  

We, the Southern Cherokee Indian Tribe, have children who was taken from our tribe, from their homes and being forced to engage in acts against their own culture. How is this any different to what was done in the Carlisle schools? Our tribe was never formally notified of anything and was told that they didn't have to listen to the Southern Cherokee. This was after action was already taken against our people, not before. Our Tribal children are being abused and violated in ways that will, in many cases, scar them for life. Our tribal sovereignty was deliberately swept to the side as so much dust through this disturbance, namely the taking of our children, of our future, our heritage.

 So, when Congress created a statute of protection for the cultural and intellectual properties of our peoples, it was right and good. For these are our children’s inheritances and when the law [ICWA (§).1214 - Indian Child Welfare Act] was made to protect Indian children, that was right and good.

Another good thing, a good law, was the Indian Civil Rights Act which imposes a requirement of equal protection for Indian Nations and in fact states that it is most important to inquire as to whether that “Congress’ unique obligation toward Indians” is being fulfilled. [U.S. Constitution]
Tribal Custody, Either on or off a reservation
But the beginning of the problem central to the case of our children being stolen is that another basic Indian Canon Law is being ignored. That is the fact that Tribes have plenary power over their members and their territories subject only to limitation imposed by Federal Law. 4.01 (b) The limitation in law in this case, as is demonstrated in the Chevron Deference case, is that the agency, the BIA must show reasonable cause to adjust to fulfill the law passed, that is ICWA.

Non-recognition of the tribe by the federal government and the failure of the Secretary of the Interior to approve a tribe’s enrollment may result in loss of statutory benefits but can have no impact on vested treaty rights. Whether a group of citizens of Indian ancestry is descended from a treaty signatory and has maintained an organized tribal structure is a factual question which a district court is competent to determine. Cf. Upper Chehalis Tribe v. United States, 155 F. Supp. 226, 140 Ct. Cl. 192 (1957). Once a tribe is determined to be a party to a treaty, its rights under that treaty may be lost only by unequivocal action of Congress." Menominee Tribe of Indians v. United States, 391 U.S. 404, 88 S. Ct. 1705, 20 L. Ed 2d 697 (1968)).

Treaty relationships remain until Congress has abrogated the Treaty. But Congress must pay compensation under the 5th amendment of the United States Constitution if the Treaty is terminated. Treaty tribes are still sovereign until these steps are followed. Treaty Tribes are Successors-In-Interest today and are still sovereign unless terminated by Congress and should be treated as such: Sovereign Governments with the power to make its own laws and to be governed by them without infringement by any state (Williams v. Lee, 358 U.S. 217 (1959)).

When the agency of the United States, the BIA, and the United States Courts, State and Federal fail in fulfilling these Treaty Trust responsibilities, they are leaving the United States liable for Breach of Contract. Worcester v. Georgia relied on the trust relationship as one rationale for the canons of construction interpreting federal action toward Indians expressed in treaties, agreements, statutes, executive orders, and administrative regulations considering the government’s obligation to protect tribal sovereignty and property. — See Ch. 2 Stat. 2.02 of Cohen’s Indian Law Book.

These limitations imposed by federal law are defined in part by jurisdiction. Jurisdiction is defined as “Subject matter jurisdiction is the ability of a court to hear a particular kind of case either because it involves a particular subject matter or because it is brought by a particular type of plaintiff or is against a particular type of defendant. Tribal court subject matter jurisdiction over tribal members is first and foremost a matter of internal tribal law. There is no general federal statute limiting tribal jurisdiction over tribal members, and federal law acknowledges this jurisdiction.

A tribe’s exercise of adjudicative jurisdiction over non-Indians or nonmembers does raise questions of federal law, however, reviewable in federal court. Tribal Court jurisdiction over actions arising outside Indian country extends to matters involving the exercise of off-reservation treaty rights. It also extends to cases involving the internal concerns of tribal members and to cases involving nonmembers who have consented to tribal jurisdiction. 

Know this: 

We are a Federally Recognized Tribe through Common Law, not through the CFR (Code of Federal Regulations). The Division of Family Services in Missouri had made it abundantly clear that they have no interest whatsoever in following Federal Law but instead are willing to "attempt to circumvent exclusive tribal jurisdiction"...in fact "disrupting the delicate balance of tribal and federal interests established by Congress as explicated in Santo Clara Pueblo v. Martinez." This is an affront to our Tribal Sovereignty.

Our Tribal Jurisdiction comes first through title from another government since the Cherokee Tribe has been in this area since the time that Spain owned the land before the Louisiana Purchase. We have continued to live here as a people and is documented through the several treaties the United States has had with the Cherokee peoples. Another tribal jurisdiction is the treaty of 1835 in which our people were treated with to move across the Mississippi and eventually into what became known as Indian Territory.
In reading, “PUBLIC LAW 95-608—NOV. 8, 1978 92 STAT. 3071 T I T L E I—CHILD CUSTODY PROCEEDINGS SEC. 101. (a) any child custody proceeding involving an Indian child who resides or is domiciled within the reservation of such tribe, except where such jurisdiction is otherwise vested in the State by existing Federal law.” (b) In any State court proceeding for the foster care placement of or termination of parental rights to an Indian child not domiciled or residing within the reservation of the Indian child's tribe, the court, in the absence of good cause to the contrary, shall transfer such proceeding to the jurisdiction of the tribe, absent objection by either parent, upon the petition of either parent or the Indian custodian or the Indian child's tribe: Provided, That such transfer shall be subject to declination by the tribal court of such tribe.”

These words are very plain: 

Any child who resides with a reservation or any child not residing on a reservation absent objection by either parent, upon the petition of either parent or the Indian custodian or the Indian child's tribe: Provided, that such transfer shall be subject to declination by the tribal court of such tribe. Either way, the tribe shall have jurisdiction over the child.

In John v. Baker, the Alaska Supreme Court noted that the tribe’s authority involved a dispute at the “core of sovereignty-a tribe’s inherent power to determine membership, to regulate domestic relations among members, and to prescribe rules of inheritance for members.”

Accordingly, the court upheld the tribal court’s jurisdiction over a domestic relations dispute between a member and non-member of the tribe and ordered state trial courts to give effect to tribal court decisions under principles of comity. Such retained tribal powers also appear to include jurisdiction to determine ownership of tribal property without regard to Indian country. ICWA presumes that its policy of advancing the best interest of Indian children is compatible with protecting tribal interest. The child’s and the tribe’s best interests start at home, in their own jurisdictional courts. If that is not applicable and discerned not applicable by a Federal Judge, then a federal court is opened to judge the childcare. But, to not “Recognize” the child’s tribe to represent and to speak up in Court is not compatible with neither the child’s best interests nor the tribe’s best interest.

When ICWA was first enacted in 1978, ICWA was not an administrative procedure. The Administrative Procedures was not enacted until 1994 and ICWA had already had precedence for sixteen (16) years and was unambiguous, very clear. Even after 1994 when the CFR list was created it was still very clear, unambiguous. While reaffirming basic principles of tribal authority over tribal members, ICWA also inserts federal and tribal law into family matters long within the domain of the states. This federal and tribal law, unlike the law in most states, affords rights to the Indian child, the child’s parents, and the child’s tribe designed to protect Indian families. The legal regime of ICWA thereby privileges Native understandings of family relations, which acknowledge broad community connections and obligations to children.” By comparison, state child welfare systems focus almost exclusively on policing, ameliorating, severing, or recreating strong bonds with parents and thereby reinforcing the nuclear family. Because of these legal and cultural differences, ICWA has evoked resistance from state courts, both through statutory interpretation and constitutional analysis. Nonetheless, the Act has provided additional federal recognition and support for tribal control over Indian family matters and has substantially transformed the way that Indian child welfare proceedings are carried out in the state court systems.
The Resolution: Common Law, Bands and Sub Bands
When it comes to defining tribes and bands of tribes, a good pattern to look at that is like this type of case is the Montoya v. United States, 180, U.S. 261 (1901). This is where the Supreme Court adopted a common-law test to determine whether a group constituted a tribe for purposes of the Indian Depredation Act of 1891. This federal statute allowed United States citizens to bring actions in the Court of Claims for property “taken or destroyed by Indians belonging to any band, tribe, or nation in amity with the United States.” The court offered the following definition of the term’s tribe and band:  

By a “tribe” we understand a body of Indians of the same or a similar race, united in a community under one leadership or government, and inhabiting a particular though sometimes ill-defined territory; by a “band”, a company of Indians not necessarily, though often of the same race or tribe, but united under the same leadership in a common design.

The Montoya test for tribal status was later employed by the Supreme Court in construing various provisions of the federal Indian Trade and Intercourse Acts.  In a court case concerning the Passamaquoddy tribe, the court also rejected the idea, prevalent in the 1960’s and 1970’s, that the tribes had not been the subject of some specific act of recognition, such as a federal treaty or a statute naming the tribe, were therefore unrecognized as tribes for the purpose of all federal statutes and programs. The court of appeals concluded that “the absence of specific federal recognition in and of itself provides little basis for concluding that the Passamaquoddies are not a tribe” within the Act.

Also, the 1906 Supreme Court case, United States v. Cherokee Nation, 202 U.S. 101 (1906) made it clear that all bands and sub-bands of the Cherokee Nation still have their rights and sovereignty. Failure to acknowledge the many bands and sub bands of the “Cherokee peoples”, is a fault of the BIA and should not be visited upon our children.

    The failure here of the BIA is one of miscommunication. In communication, the only one that should be listened to, for defining tribes, is the Supreme Court. Everything else is misinterpretation. Only Federal Judges have the right to interpret law. This is one error that needs to be corrected because a disturbance is being created among the many tribes within the United States, on and off the Reservation, formally recognized or not.
BIA Problems-THE EXCEPTION
In the Chevron Deference Supreme Court case of 1984, it is stated that when the statute is ambiguous, it is not clear, that government agencies could fill in the gaps or interpret the statute as they see fit as long as it seems reasonable. What would seem reasonable then, when it comes to Indian children is to consider also, that there are cases of Indian tribes that are recognized by treaty, etc., but the federal officials have failed to provide services for and assistance to the same extent as with other tribes and the United States has not established reservations for some tribes. In some cases, Congress has terminated part, though not necessarily all, of the federal tribal relationship.   Thus, “A study of the statutes requiring application of some definition of the term “Indian tribe” reveals that tribes cannot be neatly divided into “recognized” and “non-recognized “tribes for all purposes; rather, a tribe may be a legal entity for some federal purposes, but not for others. The legal principles developed under one statutory scheme often cannot be transferred to other situations because of the peculiar context in which the original principles were developed.” Cohen’s book page 145.
Falling Through the Cracks 
To demonstrate the disturbance of Indian tribe’s peace and tranquility, notice this: In Family Matters 2006 No. 75 Australian Institute of Family Studies14 Mental health and wellbeing of Aboriginal parents/carers the studies reveal:

“The impact that forced separations may have had on the social and emotional wellbeing of Aboriginal carers of Aboriginal children was investigated by examining the association between forced separations from natural family and carer reports of mental health and wellbeing. This was done by comparing the proportions of carers who reported the following items: a) problems caused by overuse of alcohol in the households; b) problems caused by gambling in the household; c) cigarette smoking, d) whether the primary carer has a partner; e) whether the primary carer was ever arrested or charged with an offence; f)were social support networks available to the primary carer; g) had any children of the primary care ever been placed in foster care; and h) levels of financial strain in the household. Survey indicators of health and wellbeing. The association between forced separation and the above health and wellbeing indicators was analyzed using logistic regression modelling to account for a range of likely confounding factors. Using this method, it was found that after accounting for age, sex and level of relative geographic isolation, carers who had been forcibly separated from their natural families were:

1. 95 times more likely to have been arrested or

charged with an offence.

1. 61 times more likely to report the overuse of

alcohol caused problems in the household.

2.10 times more likely to report that betting or

gambling caused problems in the household; and

less than half as likely to have social support in

the form of someone they can ‘yarn’ to about

problems.

 On Assessment of emotional and behavioral problems:

To assess Aboriginal children’s emotional and behavioral difficulties, a modified version of Good-man’s Strength and Difficulties Questionnaire (SDQ) was used. Details of the cultural adaptation, piloting and evaluation of its reliability and consistency by means of confirmatory factor analysis are available in the technical report accompanying Volume 2 of the WA 

Aboriginal Child Health Survey (De Maio et al., 2005). This measure of Aboriginal children’s emotional or behavioral difficulties was analyzed by forced separation of their primary carer from their natural family. This revealed that of the children whose primary carer was forcibly separated from their natural family by a mission, the government or welfare agency, nearly one third (32.7 percent) were at high risk of clinically significant emotional or behavioral difficulties. This proportion is significantly higher than that found in children looked after by primary carers who had not been forcibly separated from their natural family (21.8 percent). In comparison, 15.0 per cent of non-Aboriginal Western Australian children aged 4–17 years were found to be at high risk of clinically significant emotional or behavioral difficulties.

The relationship between forced separation of the primary carer from their natural family and SDQ scores of the children in their care was also examined by looking at the scores on a continuous scale. As shown, the proportion of children whose primary carer had been forcibly separated from their natural family increased steadily with the increasing total SDQ score of the child. The rate of increase was greatest for children whose SDQ scores were above 22.

Once again, logistic regression modelling was used to analyze the likelihood of Aboriginal children experiencing emotional or behavioral difficulties after accounting for several factors. The model adjusted for: a) age group of children (4-7, 8-11, 12-14, 15-17 years); b) level of relative isolation; c) sex of child; and d) birth mother status of primary carer (i.e. natural mother/non-natural mother). This analysis showed that independently of these factors, children whose primary carer had been forcibly separated from their natural family by a mission, government or welfare agency were 2.34 times more likely to be at high risk of clinically significant emotional or behavioral difficulties than children whose careers were not forcibly separated.

Now in consideration of Inter-generational effects of

forced separation:

No significant findings were made with respect to risk of clinically significant emotional or behavioral difficulties in children having a grandparent only (i.e. primary carer’s father or mother) who had been forcibly separated from their natural family by a mission, the government or welfare agency. However, although not statistically significant, the data were suggestive of an inter-generational impact on the child, particularly in cases where the primary carer’s mother was forcibly separated. Among children for whom the primary carer’s mother had been forcibly

separated from her natural family, 27.2 percent were at high risk of clinically significant emotional or behavioral difficulties, compared with 22.3 percent of children for whom the primary carer’s mother was not forcibly separated from her natural family. Logistic regression modelling found that after accounting for age, sex and level of relative isolation, Children aged 4-17 years – risk of clinically significant emotional or behavioral difficulties, by whether their primary caregiver was forcibly separated.” https://aifs.gov.au/sites/default/files/ss%282%29.pdf
Summary
The BIA has the most tedious task of Recognizing and helping all the tribes that were formally Recognized by the United States Government. Many tribes are left off the list even at this requirement, namely being formally recognized. Purposivism is the need to specify, or define precisely, the context within which to gauge statutory meanings. This is what this agency is doing in adding to the original ICWA of 1978.  They are changing the meaning of the original text, in which was created to help all Indian children.

But their other responsibility of helping all Indians has been left out of their agenda. Of course, they have a duty to help those formally recognized.  But Congress’s Intent went much deeper than that as has been documented with the United States helping any tribe has had precedence set before the 1994 list of Federally Recognized Tribes was created as has been enumerated within this document. There have been cases such as the first Act that President Washington passed in 1800 to preserve peace and tranquility. There was the Montoya v. United States in 1901 that produced the Montoya test. There was the case of The Joint Tribal Council of the Passamaquoddy Tribe v. Morton; the case of the United States v. Cherokee Nation 202 US 101 (1906); and the detailed analysis of tribes that are legal entities in one form or another on page 145 of the Cohen’s  Handbook of Federal Indian Law. These are but a few examples of this precedence set in law.

There should also be a list of the other tribes that the United States has responsibility to, at least a responsibility to maintaining peace and tranquility to. To maintain peace and tranquility, there should be at least the promised protection that the United States promised when they began creating any and all treaties and agreements. There should be protection from other tribes, one from another, in all pursuits, protection from the United States citizens, protection from their children being taken from their tribe and protection of their ability to provide for their own tribal citizens. There should also be protection of their hunting, fishing, and gathering rights as tribal members.

The laws and Acts are already created for these protections, they just have not been enforced for all tribes who have been recognized but have not been formally recognized on the US Federal Recognition List.
CONCLUSION 
This is why our children are falling through the cracks. This is why our children are being robbed of us. The original intent, of protecting Indians, of insuring peace and tranquility, of honoring treaty rights, are no longer being followed for all Indian tribes. Taking care to insure that Indian children and their rights and inheritances are still protected is a must in insuring that the contracts that the United States signed, the Treaties and agreements, are upheld.

 By these contracts, Treaties, American Indians have given up much. There is as much, if not more, at stake now than there was then. Nothing is more sacred on Earth than our children.
OUTLINE FOR LAWYERS ON ICWA: 

SOUTHERN CHEROKEE INDIAN TRIBAL CHILDREN, TREATIES AND OBLIGATIONS
Our children are falling through the cracks. This is why our children are being taken. The original intent, of protecting Indians, of insuring peace and tranquility, of honoring treaty rights, are no longer being followed for all Indian tribes. Taking care to insure that Indian children and their rights and inheritances are still protected is a must in insuring that the contracts that the United States signed, the Treaties and agreements, are upheld. To reiterate, by these contracts, Treaties, American Indians have given up much. There is as much if not more at stake now than there was then. Nothing is more sacred on Earth than our children.

This article is intended to demonstrate why states should be working with a treaty tribe, in this case, the Southern Cherokee Indian Tribe, and that is to uphold their side of the contract to us.
1 - Tribes are sovereign.  “The theory and practice of interpretation in federal Indian law differs from that of other fields of law. The Supreme Court has stated: “[T]he standard principles of statutory interpretation do not have their usual force in cases involving Indian Law. (n.23) The basic Indian law canons of construction require that treaties, agreements, statutes, and executive orders be liberally construed in favor of the Indians; (n.24) and all ambiguities are to be resolved in favor of the Indians. (n.25) In addition, treaties and agreements are to be construed as the Indians would have understood them, (n.26) and tribal property rights and sovereignty are preserved unless Congress’s intent to the contrary is clear and unambiguous. (n.27)
2- Missouri had to agree to US Constitution to be considered one of the United States.  “The Congress shall have the power to…regulate commerce with foreign nations, and among the several states, and with the Indian tribes.” - Article 1, Section 8, United States Constitution
3 -Missouri had to agree to abide by agreements with foreign governments and Indian Tribes.US Constitution, Article VI:  All Debts contracted and Engagements entered into, before the Adoption of this Constitution, shall be as valid against the United States under this Constitution, as under the Confederation. 
This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.
Thus Missouri had to agree to the treaties the US made with Indian tribes.

The Holland case demonstrates this very well. Missouri v. Holland, 252 U.S. 416 (1920) is a United States Supreme Court case concerning the extent to which international legal obligations are incorporated into federal law under the U.S. Constitution. 

The case centered on the constitutionality of the Migratory Bird Treaty Act of 1918, which prohibited the killing, capturing, and selling of certain migratory birds pursuant to a treaty between the U.S. and the United Kingdom. The state of Missouri challenged the enforcement of the Act within its jurisdiction, arguing that the regulation of game was not expressly delegated to the federal government by the U.S. Constitution and therefore was reserved for the states under the Tenth Amendment; accordingly, the U.S. government had no constitutional right to enter into a treaty concerning game regulation. 

In a 7–2 decision, the Court upheld the Act as constitutional, since it was enacted pursuant to the federal government's express power to make treaties and to enact laws pursuant to treaties, which the Supremacy Clause of the Constitution elevates above state law. The Court also reasoned that protecting wildlife was in the national interest and could only be accomplished through federal action. 
4 -Federal Legislation cannot abrogate a Treaty Right- -(§)5.04[3]-Treaties “While treaties may create enforceable rights in Indian tribes, they may also limit the authority of the United States and thus serve as an additional limitation on the exercise of federal power. Treaties are both bargained for exchanges and political documents binding both the tribal signatory and the United States government. Although the United States has asserted the power to abrogate Indian treaties, until abrogation, any limit on federal authority or obligation imposed upon the government remains in effect. (n. 221)
5 - ICWA, a federal legislation was created in 1978 and the spirit of the law in the context of those times was to protect all Indian children.-CFR wasn’t created until 1994, in which then had nothing whatsoever to do with ICWA. 25 U.S. Code § 5131 - Publication of list of recognized tribes 
 (a) Publication of list 

The Secretary shall publish in the Federal Register a list of all Indian tribes which the Secretary recognizes to be eligible for the special programs and services provided by the United States to Indians because of their status as Indians.

(b) Frequency of publication 

The list shall be published within 60 days of November 2, 1994, and annually on or before every January 30 thereafter.

(Pub. L. 103–454, title I, § 104, Nov. 2, 1994, 108 Stat. 4792.)
6  -Congress affirmed that “just because you are not on the list as a tribe, does not mean you are not a Federally Recognized Tribe.-§ 3.02[6][a] “Normally, a group will be treated as a tribe or a recognized tribe if Congress or the executive has created a reservation for the group by treaty, agreement, statute, executive order, or valid administrative action and the United States has had some continuing political relationship with the group, such as by providing services through the Bureau of Indian Affairs. Accordingly, reservation tribes with continuing federal contact are considered tribes under virtually every statute referring to Indian tribes. This definition does not encompass all tribes. The United States had not established reservations for some tribes. (n.60) In some cases, the United States has signed a treaty with a tribe, but federal officials have failed to provide services and assistance to the same extent as with other tribes. (n.61) In still other cases, Congress has terminated part, though not necessarily all, of the federal-tribal relationship. (n.62)“

For the Southern Cherokee Indian Tribe, we were treated with on several occasions, we were treated with and established a reservation, but federal officials have failed to provide services and assistance to the same extent as with other tribes.  The BIA has the most tedious task of Recognizing and helping all the tribes that were formally Recognized by the United States Government. Many tribes are left off the list even at this requirement, namely being formally recognized.). Once a tribe is determined to be a party to a treaty, its rights under that treaty may be lost only by unequivocal action of Congress."  Menominee Tribe of Indians v. United States, 391 U.S. 404, 88 S. Ct. 1705, 20 L. Ed 2d 697 (1968)).

Treaty relationships remain until Congress has abrogated the Treaty. But Congress must pay compensation under the 5th amendment of the United States Constitution if the Treaty is terminated. Treaty tribes are still sovereign until these steps are followed. Treaty Tribes are Successors- In- Interest today and are still sovereign unless terminated by Congress and should be treated as such:   Sovereign Governments with the power to make its own laws and to be governed by them without infringement by any state (Williams v. Lee, 358 U.S. 217 (1959));
7 -Agencies that interpret law are dubiously creating new laws that contradict others. They can’t read into the law to mean what they want it to mean. For example, in the Chevron deference and Indian law cannons on chevron deference. The limitation in law in this case, as is demonstrated in the Chevron Deference case, is that the agency, the BIA, must show a reasonable cause to adjust a legislation to fulfill the law passed, that is ICWA. They cannot interpret against treaties, whether the treaty tribe is on a list or not. In the Chevron Deference Supreme Court case of 1984, it is stated that when the statute is ambiguous, it is not clear, that government agencies could fill in the gaps or interpret the statute as they see fit if it seems reasonable. What would seem reasonable then, when it comes to Indian children is to consider also, that there are cases of Indian tribes that are recognized by treaty, etc., but the federal officials have failed to provide services for and assistance to the same extent as with other tribes and the United States has not established reservations for some tribes. In some cases, Congress has terminated part, though not necessarily all, of the federal tribal relationship.   Thus, “A study of the statutes requiring application of some definition of the term “Indian tribe” reveals that tribes cannot be neatly divided into “recognized” and “non-recognized “tribes for all purposes; rather, a tribe may be a legal entity for some federal purposes, but not for others. The legal principles developed under one statutory scheme often cannot be transferred to other situations because of the peculiar context in which the original principles were developed.” §3.02[6][a]

8 -Also in concern of the Chevron Deference, step two of the Major Questions Doctrine must be considered. Namely, “doctrinal and pragmatic concerns to the legal community and explain the Court’s recent application of the doctrine to demonstrate how and why its newfound scope warrants further study.” In Other words, in the case of Indian tribes, why did the BIA change the doctrine of ICWA in connection to the CFR list?  These types of changes of the spirit of the law that Congress intended in 1978 in the creation of ICWA in connection to the many ways to be federally recognized, already legislated, is creating laws that Congress never intended.
- Major Questions About the "Major Questions" Doctrine
Kevin O. Leske, Barry University School of Law
Abstract
After over a decade of hibernation, the United States Supreme Court has awoken the “major questions” doctrine, which has re-emerged in an expanded form. Under the doctrine, a court will not defer to an agency’s interpretation of a statutory provision in circumstances where the case involves an issue of deep economic or political significance or where the interpretive question could effectuate an enormous and transformative expansion of the agency’s regulatory authority. While the doctrine’s re-emergence in recent Supreme Court cases has already raised concerns, a subtle shift in its application has gone unnoticed. Unlike in earlier cases, where the Court invoked the major questions doctrine under Step One of the Chevron framework, the Court has recently applied the doctrine in other stages of the Chevron analysis. For instance, in Utility Air Regulatory Group v. EPA, the Court first found that the statutory provision at issue was ambiguous under Chevron Step One. It then raised the major questions doctrine as part of its Step Two analysis to find that the agency’s interpretation was unreasonable. In stark contrast, the Court in King v. Burwell invoked the major questions doctrine at Chevron Step Zero and thereby declined to apply the Chevron framework altogether. The re-emergence of the major questions doctrine and its expanded application is significant and raises doctrinal and pragmatic concerns. Accordingly, this Essay seeks to re-introduce the doctrine to the legal community and explain the Court’s recent application of the doctrine to demonstrate how and why its newfound scope warrants further study.
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9  -“the Treaty Party”/Southern Cherokee are not a CFR tribe, even though we are one of two bands that makeup the Cherokee nation of old by treaties of:_ 1817, 1819, 1825,* 1828, 1835-1836, 1846, 1866, and 1868. Our ancestors paid a hefty price to be moved west of the Mississippi River. We are a treaty tribe, with Common Law Recognition. We have been Federally Recognized many, many times and can show document to such. But we have had to remain hidden for so long due to the political unrest within the Cherokee Nation as a whole, surviving and learning to thrive. Cherokee Tribes have been here since time immemorial and when it comes to our children, we will not remain silent. Our children are our future.  
10 -1906 Supreme Court Case recognized “all bands and sub bands of the Cherokee peoples” This is another form of Federal Recognition to add to the Southern Cherokee list of Federal Recognitions-e' But by joint resolution of March 2, 1906, Congress provided as follows: 

'That the tribal existence and present tribal governments of the Choctaw, Chickasaw, Cherokee, Creek, and Seminole tribes or nations of Indians in the Indian territory are hereby continued in full force and effect for all purposes under existing laws until all property of such tribes, or the proceeds thereof, shall be distributed among the individual members of said tribes, unless hereafter otherwise provided by law.' 

11 –In the enrollment criteria, the Southern Cherokee Indian Tribe are described: “The Southern Cherokee Nation are direct descendants of the Cherokee men that fought on the side of the South of the US Civil War under Brigadier General Stand Waite, who fled to Missouri and who made up the Southern Cherokee community in Missouri, and/or are Southern Cherokee listed on the 1867 Tompkins Roll living in the Canadian and/or Kooweeskoowee Districts of the Cherokee Nation who also came to Missouri, or their Direct descendants who are a part of the Southern Cherokee community.”

The “Treaty Party”/Southern Cherokee Indian Tribe has a Government to Government relationship through the many treaties and articles of recognition. §3.02[6][a]

12 -Tribes are sovereign and say who their members are and are successors in interest to the treaties. §4.02[1][b] Our children are successors in interest to these treaties. Our children are our future; our children are our future teachers, elders, judges, and council peoples; care takers of our culture and ceremonies, and care takers of the earth. – “Tribes have plenary and exclusive power over their members and their territory subject only to limitations imposed by federal law.(n.49) Those limitations may come from treaties and statutes, although such limitations must be clearly expressed according to the Indian law canons of construction. (n.50) The powers of Indian tribes over their own members are broad and generally exclusive of both federal and state power.”

13 -Statement by the Southern Cherokee of Recognition sheet of child in question shall show that child  has provided adequate proof of Southern Cherokee Descent of the Cherokee Treaty of 1866,  As specified according to our enrollment criteria  as the Tompkins Roll and/or Stand Watie’s Regiment in the Southern Cherokee  according to the Southern Cherokee Constitution; or Has provided adequate proof of being an extended Family Member as part of our community, according to the Constitution, enrollment criteria, of the Southern Cherokee Indian Tribe, a Historical Tribe which has functioned as a single autonomous Political entity.

14 -State should work with our tribe when it comes to any matters concerning our children.  § 1919. Agreements between States and Indian tribes
(a)Subject coverage
States and Indian tribes are authorized to enter into
agreements with each other respecting care and custody
of Indian children and jurisdiction over child custody
proceedings, including agreements which may provide for
orderly transfer of jurisdiction on a case-by-case basis
and agreements which provide for concurrent jurisdiction
between States and Indian tribes
We upheld our end of the bargains of these many treaties our ancestors had agreed to. So should the United States, no matter who is representing them. “Great men are like Great Nations, they should keep their word.” (Supreme Court Justice- Hugo Black)
The US has made many promises, to many of the American Indian Nations, and have kept few. Though we are a small tribe, we are a historic tribe, and keeping the promises to our tribe is no less important than it is to any other tribe. The US is going through such great adversities now, great changes. But sometimes the smallest change in attitude or action can have an effect that flows like waves of energy.  The Cherokee have an old belief, that everything you say, do or think affects someone somewhere for the next seven generations. The Cherokee have existed for a very long, long time. So, this is advice from one small nation, the Southern Cherokee Indian Tribe to a great nation, the United States Government.  These promises and contracts, or treaties are a reflection on the United States and certainly a reflection on their actions and affects for many generations. 

Fulfilling these promises, contracts, agreements, and treaties to keep the “word,” of the United States would begin a great step towards a healing, of many people, including the reflections of the United States. The Constitution, and the Laws of the United States are the supreme Law of the Land. So, we are all bound by the Supreme law of the land, and the case decided July 9, 2020 reiterated that Reservations are still intact and have their own laws. Tribes recognized by treaty, statute, administrative process, or other intercourse with the United States are known as federally recognized tribes……Recognition is ‘a formal political act. Indian tribes still possess those aspects of sovereignty not withdrawn by treaty or statute, or by implication as a necessary result of their dependent status. Just because you are not on the Federal Register does not mean you are not recognized. We have well established that the Southern Cherokee has had this type of relationship, time and time again with the Federal Government in the following document of evidences. But even without that, as a Band of the Cherokee Nation, according to the 1866 Cherokee Treaty, and the 1906 Supreme Court ruling, every time the Cherokee Nation {in Oklahoma}, has dealt with the US Government, we too have been recognized by that action.

The Southern Cherokee were not protected, as promised according to the Cherokee 1866 Treaty. Our people passed this fear from one generation to the next. So, the fear among our tribe was very great and still is among some of the Elders.

A precedence has been set in many cases like ours and is illustrated with this evidence. The “Administrative Process” applies only to indigenous entities that are not federally recognized Indian Tribes. Either we are still Recognized as a part of the Cherokee Nation of “old” or we are a Previously Recognized Tribe [see 83.12(a). Correction to this oversight of the Federal Recognition List is a must to correct the failures to date that the United States has made to the Southern Cherokee in keeping their agreements of the contracts, Public Documents of Governance, aka Treaties made with the Southern Cherokee as well as the other various forms of recognition the Southern Cherokee have had with the United States Government. Also, we have documented that we are still a community at present through our journals, letters, minutes, and tribal applications that are signed individually in agreement with the Southern Cherokee. 

We meet regularly as a tribe, for the General Council meetings, and gatherings. We have formed a non-Profit to help our tribe in various ways including raising money for a building for the Southern Cherokee Indian Tribe. We have had some success with this. Through our non-Profit, the Southern Cherokee Cultural Center, we have organized with Feed American to help our people that are in great need. Also, we have re-purchased Fee land in Oklahoma for our tribe in Webbers’ Falls, Oklahoma. Though we have existed since historical times, we never saw the need to document our people. With our financial problems, this was a difficult task indeed. It has been over twenty years in the work, but it has been done. We are still here.

WADO

Thank you for your attention!
